2005 CASE REVIEW: NETHERLANDS

€8 Cross-border jurisdiction still to be
clarified by the ECJ

Many of the important rulings in the Netherlands in 2005
have dealt with cross-border issues, as Hidde Koenraad,
DLA SchutGrosheide NV, explains

wo decisions of the European Court of
Justice (ECJ): Gat v Luk (C-4/03) and
Primus v Roche (C-539/08), are eagerly
awaited in view of their possible impact on
Dutch cross-border patent litigation. In Gat v
Luk the opinion of the Advocate-General was
given in September 2004 and in Primus v Roche
in December 2005.
The Gat v Luk
interpretation of Article 16(4) EEX (otherwise

case deals with the
known as the Brussels Convention) (now
Article 22(4) Regulation 44/2001/EC). This
article provides for the exclusive jurisdiction of
the court in a Member State, regardless of the
domicile of the parties involved, in proceedings
concerned with the validity of a national patent
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or the national part of a European patent

granted for that Member State. The opinion of
the Advocate-General Geelhoed in this case — it

followed by the ECJ — would lead to a curb on
current Dutch cross-border practice in cases
where the validity of non-Dutch patents or non-
Dutch parts of a European patent is in issue.

The Primus v Roche case deals with the
interpretation of Article 6{(1) EEX (now
Article 6(1) EEX Regulation 44/2001/EC)
which provides for the jurisdiction of a court
for connected claims against defendants in
different Member States.

On 8§ December 2005 the Advocate-(GGeneral
with the ECJ, Philippe Léger, gave his opinion
in this case and suggested that the ECJ answer

the questions that the Dutch Supreme Court
had put to it in terms that Article 6(1) EEX is
not applicable in cases against defendants in
different Member States for the alleged
infringement in those countries of the relevant
designated parts of a European patent; not even
it the defendants belong to the same
multinational concern or if they acted on the
basis of'a common plan originating from one of
them. If the I2CJ decides to follow this opinion,
and assuming this interpretation of Article 6(1)
EEX will also be applied to the corresponding
article 6{1) Regulation 44/2001/EC, this
interpretation would mean the end of the
existing Dutch practice of granting decisions
in main proceedings with cross-border effect
against defendants in other Member States.

If this happens, an option which may still be
available in certain specific circumstances and
which has been put tforward in Colgate-FPalmolive
Company v Unilever (The Hague District Court,
7 September 2005) but has still to be decided
upon, is to seek an application tor a cross-border
injunction against the Dutch mother company
of the defendants (which are based in other
countries) not to infringe (directly or indirectly)
the relevant parts of the European patent. The
idea is that the mother company would be
responsible for infringements by subsidiary
companies in other countries under its control.
One could also think of'a variation on this type
of application, cg, for a mandatory injunction
against the Dutch mother company to instruct
its relevant subsidiary companies in other
countries not to infringe the relevant national
patents or parts of a Iluropean patent.

Main proceedings

In the main proceedings, the Hague District
Court stayed its decisions on its cross-border
Jurisdiction pending the outcome of the ECJ
decision in Gaf w Luk, considering in Stork Titan
v CFS Bakel (19 January 2005) that it was
uncertain how the ECJ would rule in Gat v Luk
and that therefore it was appropriate to stay the
decision. The Hague District Court followed
the same course in Colgate-Palmolive Company v
Unilever (with only Dutch defendants), in Atlas
Copco Airpower v Jorc Industrial (both 7
September 2005) and in Diamed AG. et al v
Sanguin Bloedvoorziening et al. (13 July 2005).
However, with regard to the application for
interim relief in Diamed, the Court did not
regard Article 22(4) Regulation 44/2001/EC as
a legal impediment for assuming cross-border
jurisdiction‘ considering that with respect to
interim provisions, it did not have to render a
final and conclusive decision on the validity of a
foreign patent, but only an assessment of the
opinion of a foreign court on validity.

Cross-border preliminary injunctions
In line with its decision in Dramed, above, the
Hague District Court allowed a number of
provisional cross-border injunctions,
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